


DATED [●]



[DIRECTOR’S] [AUTHORISED OFFICER’S][footnoteRef:2] DECLARATION [2:  	Drafting Note: Retain as appropriate.] 

IN RELATION TO MORTGAGE BY DEPOSIT OF TITLE DEEDS BY WAY OF CONSTRUCTIVE DELIVERY



BY



[●]
as the [Authorised Officer] [Director][footnoteRef:3]  [3:  	Drafting Note: Retain as appropriate.] 

of the Security Provider



IN FAVOUR OF



[●]
as the Agent
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Privileged and Confidential
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[DIRECTOR’S] [AUTHORISED OFFICER’S][footnoteRef:4] DECLARATION [4:  	Drafting Note: Retain as appropriate.] 

I, [●], an [●] inhabitant holding passport number [●] [and DIN [●]][footnoteRef:5] presently residing at [●], do hereby solemnly declare and undertake as follows:- [5:  	Drafting Note: To be retained where the declaration is being furnished by a Director.] 

1. [bookmark: _Hlk77263894]I am [an Authorised Officer] [a Director][footnoteRef:6] of [●], [insert appropriate corporate status][footnoteRef:7] (the “Security Provider”, which expression shall, unless repugnant to the context, be deemed to include its successors and permitted assigns) and I am duly authorised by the [board of directors of the Security Provider at its meeting held on [insert the date of Board Resolution]][footnoteRef:8] to provide this declaration and undertaking for and on behalf of the Security Provider. [6:  	Drafting Note: Retain as appropriate.]  [7:  	Drafting Note: Insert as applicable: (i) a company validly existing under Companies Act, 2013, having corporate identification number [●] and its registered office at [●]; (ii) a limited liability partnership registered under the Limited Liability Partnership Act, 2008, with LLPIN [●] and having its registered office at [●]; or (iii) a partnership firm, under the provisions of the Indian Partnership Act, 1932, having registration number [●] and having its office at [●].]  [8:  	Drafting Note: To be suitably modified where the Security Provider is not a company.] 

2. I state on behalf of the Security Provider that the Security Provider is seized and possessed of or otherwise well and sufficiently entitled to all the property situated and lying at [insertion location of the property(ies)], more particularly described in Schedule I hereto, together with all buildings, erections, and constructions of every description which are standing, erected or attached or shall at any time hereafter during the continuance of the security hereby constituted be erected and standing or attached to the aforesaid lands and premises or any part thereof, all rights to use common areas, facilities and incidentals attached thereto, and all privileges, easements and appurtenances whatsoever to the said lands, hereditaments or premises or any part thereof, whether presently in existence or in the future belonging to or in any way appurtenant thereto (“Mortgaged Properties”).
3. I say that, vide the [insert details of the facility agreement], entered into between, among others, [[●] (“Borrower”)][footnoteRef:9], certain banks and financial institutions (“Existing Lenders”, which expression shall include their respective successors, transferees, novatees and assigns) (“Existing Facility Agreement”, which expression shall include any amendments, modifications, novations, supplements and/or accessions executed thereto), the [Borrower] has borrowed from the Existing Lenders and the Existing Lenders have lent to the [Borrower] a [insert type of the facility] facility in the aggregate not exceeding INR [●] (Rupees [●] only)[, which includes a sub-limit of INR [●] (Rupees [●] only)]  (“Existing Facility”). [9:  	Drafting Note: Please replace the term “Borrower” with “Security Provider” if the mortgage is being created by the Borrower. Further, references of ‘Borrower’ appearing throughout this Memorandum of Entry shall be changed to ‘Security Provider’ in the event the mortgage is being created by the Borrower.] 

4. I say that it is one of the conditions of the Existing Facility Agreement that the Existing Facility granted by Existing Lenders and all other amounts payable in relation thereto be secured by a [first/ second] [footnoteRef:10] ranking mortgage on the Mortgaged Properties (as defined herein). [10:  	Drafting Note: Please retain as appropriate.] 

5. I say that, Documents (as defined below) in respect of Mortgage Properties have been deposited with the Agent Official (for the benefit of the Existing Lenders) by way of actual delivery on [insert the date of actual deposit], to secure the due repayment and discharge and redemption by the Borrower to the Existing Lenders of the Existing Facility together with all interest, liquidated damages, additional interest, further interest, commitment charge, premia on prepayment or on redemption, remuneration payable to the trustees, costs, charges, expenses and all other monies payable in relation to the Existing Facility in terms of the Existing Facility Agreement and other financing documents executed in relation thereto (the “Existing Obligations”)
6. I say that the vide the facility agreement dated [●] entered into amongst inter alia the Borrower and the Lenders (“New Facility Agreement”, which expression shall include any amendments, modifications, novations, supplements and/or accessions executed thereto) and the Financing Documents, the Borrower has availed a [rupee term loan facility] for an amount aggregating to INR [●] (“New Facility”).
7. I say that it is one of the conditions of the New Facility Agreement is that the New Facility and all other amounts payable under the New Facility be secured by a [first/ second] [footnoteRef:11] ranking mortgage on the Mortgaged Properties ranking pari passu inter se the Lenders. [11:  	Drafting Note: Please retain as appropriate.] 

8. I say that on [●][footnoteRef:12], I visited the office of [●] (“Agent”, which is acting in its capacity as [●] for the interest and benefit of the Finance Parties) at [●][footnoteRef:13] and met [●][footnoteRef:14], the authorised officer of the Agent, and in consideration of the Lenders providing the Existing Facility to the [Borrower] and in consideration of the Agent and the Lenders having entered into the Financing Documents, deposited by way of actual delivery, the [documents evidencing the rights, title and interest of the Security Provider, and other evidences, deeds and writings in relation to the Mortgaged Properties][footnoteRef:15] OR [documents evidencing the leasehold rights, title and interest of the Security Provider, and other evidences, deeds and writings in relation to the Mortgaged Properties][footnoteRef:16], more particularly described in Schedule II hereto (“Documents”) with [●][footnoteRef:17], the authorised officer of the Agent (acting on behalf of and for the benefit of Beneficiary) with the intent to create Security Interest over the Mortgaged Properties in favor of the Agent (acting for the benefit of the Beneficiary) for securing the due repayment, discharge and redemption by the Obligors of the Obligations, on a [first charge basis][footnoteRef:18] such that the same is shared on a pari passu basis amongst and inter se the Lenders, without any preference or priority to one over the other or others. [12:  	Drafting Note: Insert relevant date.]  [13:  	Drafting Note: Insert details of Agent’s office.]  [14:  	Drafting Note: Insert name of authorised officer of the Agent.]  [15:  	Drafting Note: Retain where the Mortgagor has ownership rights over the land and superstructure.]  [16:  	Drafting Note: Retain in case the Mortgagor has leasehold rights over the land and superstructure.]  [17:  	Drafting Note: Insert name of authorised officer of the Agent.]  [18:  	Drafting Note: To be modified as per the commercial understanding between the parties.] 

9. However, as the Borrower has availed the New Facility, it is further confirmed that the mortgage created by the Security Provider by deposit of the said Documents in respect of the said Mortgaged Properties for securing the due repayment and discharge and redemption by the Borrower to the Lenders in relation to the New Facility shall stand extended by way of constructive delivery of the said Documents so as to be a continuing security for the due repayment of New Facility by the Security Provider to the Agent (acting in benefit of the Beneficiary).
Provided that the mortgage and charges created/ to be created for the benefit of the Lenders to secure the Obligations shall rank [pari passu] to the mortgage and charges created in favour of the Existing Lenders to secure the Existing Obligations.
10. I state that the Agent shall hold the said Documents for the Existing Lenders (for securing the repayment of the Existing Obligations) and for [●][footnoteRef:19] (“Beneficiary”) in its capacity as agent of the Beneficiary in terms of the agency letter dated [●] executed, inter alia, by and between the Agent and the Beneficiary (for securing the repayment of the Obligations). [19:  	Drafting Note: Insert details of the Lender or the trustee, as applicable.] 

11. I state that pursuant to the resolution passed by the board of directors of the Borrower in the board meeting held on [insert the date of the board resolution], I have been authorised to re-deposit the Documents by way of constructive delivery in connection with the Mortgaged Properties for and on behalf of the Security Provider with the Agent with the intent to create Security Interest over the Mortgaged Properties in favour of the Agent and further to execute this Declaration in furtherance of and in connection with the equitable mortgage created on the Mortgaged Properties by way of constructive delivery as security for securing the New Facility, and execute all other documents, if any, in respect of the Mortgaged Properties and the said authorization is valid, binding and not withdrawn as on the date of execution of this Declaration and is in full force and effect. A certified true copy of the resolution is furnished along with this Declaration.
12. [bookmark: _Hlk81508640]I state on behalf of the Security Provider that the Mortgaged Properties are free from all encumbrances, mortgages, liens or charges (statutory or otherwise), claims and demands and that the same or any of them or any part thereof are/is not subject to any lien/lis pendens/attachment or any other process issued by any court or authority and that the Security Provider has not created any trust in respect thereof and that the Mortgaged Properties is in the exclusive, uninterrupted and undisturbed possession and enjoyment of the Security Provider since the date of [purchase/ acquisition/lease][footnoteRef:20] thereof and no adverse claim has been made against the Security Provider in respect of the Mortgaged Properties or any part thereof and the same are not affected by any notices of acquisition or requisition and that no proceedings are pending or initiated or threatened against the Mortgaged Properties or Security Provider under the Income Tax Act, 1961, Central Goods and Services Tax Act, 2017 or under any other Applicable Law for the time being in force and that no notice has been received or served on the Security Provider under the Income Tax Act, 1961, Central Goods and Services Tax Act, 2017 and/or under any other Applicable Law and that there is no pending attachment whatsoever issued or initiated in relation to the Mortgaged Properties or any part thereof. [20:  	Drafting Note: Please retain as appropriate.] 

13. I state on behalf of the Security Provider that:
(a) [bookmark: _Hlk81506589]the Security Provider has full power and absolute authority to mortgage the Mortgaged Properties and/ or create Security Interest in favour of the Agent (for the interest and benefit of the Finance Parties);
(b) [bookmark: _Hlk81506608]the New Facility extended/ agreed to be extended by the Lenders to the [Borrower] together with existing borrowing of the [Borrower] are within the borrowing limits (including the borrowing limits approved by shareholders of the [Borrower] in their resolutions passed under Section 180(1)(c) of the Act) of the [Borrower] and the [Borrower] has submitted the requisite certificate in respect thereof in form and manner satisfactory to the Agent;
(c) [bookmark: _Hlk81506624]the creation/ extension of Security Interest on the Mortgaged Properties shall not breach any limits (including the limits approved by the shareholders of the Security Provider in their resolutions passed under Section 180(1)(a) of the Act) binding on the Security Provider; 
(d) [the Security Provider has obtained no objection certificate dated [insert the date of the certificate] from the income tax authorities pursuant to Section 281 of the Income Tax Act, 1961 for the creation of the Security Interest in respect of the Mortgaged Properties in favour of the Agent;][footnoteRef:21] [21:  	Drafting Note: Retain if the Section 281 consent is being provided upfront.] 

(e) [bookmark: _Hlk81511972][the Security Provider has furnished a copy of the certificate issued by [●], chartered accountant dated [●] certifying inter alia that there are neither any pending statutory dues and/or income tax dues payable by the Security Provider nor are there any pending income tax proceedings against the Security Provider;][footnoteRef:22] [22:  	Drafting Note: Retain if a CA certificate is being provided in lieu of the Section 281 approval. If any tax dues are disclosed in the said CA certificate, please also record that appropriately.] 

(f) the Security Provider has furnished a copy of the certificate issued by [●], chartered accountant dated [●] certifying inter alia that there are neither any outstanding dues payable by the Security Provider under the Central Goods and Services Tax Act, 2017 nor are there any pending tax proceedings against the Security Provider under the Central Goods and Services Tax Act, 2017; 
(g) the Security Provider has duly paid all land revenue dues, rents, royalties and all public demands including provident fund dues, gratuity dues, employees’ state insurance dues, income tax, sales tax, value added tax, goods and service tax, corporation tax and all other taxes and revenue payable to any Governmental Authority and that at present there are no arrears of such dues, rents, royalties, taxes and revenue due and outstanding and that no attachments or warrants have been served on the Security Provider in relation thereto; 
(h) the Security Provider shall pay all rents, royalties, rates, taxes, cesses, fees, revenue assessments, duties and other outgoings and pay other amounts due in respect of the Mortgaged Properties and shall observe and perform all the rules and regulations pertaining to the same and will not do or omit to do or suffer to be done anything whereby the Security Interest created or to be created on the Mortgaged Properties in favour of the Agent be affected or prejudiced in any manner;
(i) the provisions of Urban Land (Ceiling and Regulation) Act, 1976 are not applicable in respect of the Mortgaged Properties or any part thereof;
(j) the Security Provider has obtained the requisite no objection certificates, Clearances and Authorizations, for creation of [first/ second] charge and mortgage over Mortgaged Properties in favor of the Agent acting for the benefit of the Finance Parties and that no other permissions, approvals, consents, other than those already obtained, are required in order to charge and mortgage the Mortgaged Properties and the Security Provider’s rights, title and interest in, to, under and in respect of the Mortgaged Properties in favour of the Agent; 
(k) [the Security Provider is duly authorised under its Constitutional Documents to create Security Interest over the Mortgaged Properties in favour of the Agent;][footnoteRef:23] [23:  	Drafting Note: To be retained/modified basis the constitution of the Security Provider. ] 

(l) [bookmark: _Hlk81511666]the land forming part of the Mortgaged Properties has been duly converted, under the Applicable Laws (including the local laws and rules), to non-agricultural land and the Mortgaged Properties and/or the rights, title and interest of the Security Provider thereunder, does not have any minor interest;[footnoteRef:24] [24:  	Drafting Note: To be deleted if not applicable.] 

(m) there are no secured creditors of the Security Provider with respect to the Mortgaged Properties or any part thereof, other than the Lenders and Existing Lenders; and
(n) no litigation, petitions, suits, judicial, quasi-judicial, administrative or arbitral proceedings, investigations or other legal proceedings (including application of corporate insolvency resolution process under Insolvency and Bankruptcy Code) has been filed and/or pending in relation to the Security Provider and/or Mortgaged Properties.
14. [bookmark: _Hlk81507408]I also agree and undertake on behalf of the Security Provider to give such declarations/ undertakings and other writings as may be required by the Agent or their solicitors and advocates and satisfactorily comply with all other requirements and requisitions submitted by or on their behalf for purposes of creation and perfection of Interest over the Mortgaged Properties as aforesaid.
15. [bookmark: _Hlk81507464]I confirm and undertake on behalf of the Security Provider that it is, and shall be, in due compliance of the applicable provisions of the Act, including the provisions of Section 180, Section 185 and Section 186 of the Companies Act, 2013.
16. [bookmark: _Hlk81507228]I state on behalf of the Security Provider that the Security Interest being created in favour of the Agent shall enure in respect of the Mortgaged Properties.
17. [bookmark: _Hlk81507241]I state on behalf of the Security Provider that no mortgage, charge, lien, tenancy or other encumbrance whatsoever will be created on and the Security Provider shall not and shall not permit, any transfer, lease, alienation or any other disposition of the Mortgaged Properties save and except in accordance with the Financing Documents.
18. I state on behalf of the Security Provider that the Security Provider shall observe and perform all terms, conditions, stipulations, rules and regulations pertaining to the Mortgaged Properties and will not do or omit to do or suffer to be done anything whereby the Security Interest created in favour of the Agent is affected or prejudiced in any manner whatsoever.
19. [bookmark: _Hlk81521985]I state that the resolution dated [●] passed by the board of directors of the Security Provider, inter alia, permitting the creation/ extension of Security Interest over the Mortgaged Properties for the beneficiary of the Beneficiary and the resolution dated [●] passed by the shareholders of the Security Provider under Section 180(1)(a) of the Act are valid, subsisting and in full force and effect and have not been superseded.  
20. [bookmark: _Hlk82022667][bookmark: _Hlk81507530]I, for and on behalf of the Security Provider, hereby agree and undertaken that as and when required by the Finance Party(ies), the Security Provider shall assure the Finance Party(ies) of its valid and subsisting title to the properties comprised in the Mortgaged Properties and comply with all requisitions that may be made from time to time by the Finance Party(ies) in that behalf.
21. [bookmark: _Hlk81507267]I state on behalf of the Security Provider that there is no act, deed, matter, thing or circumstance which prevents the Security Provider from mortgaging and charging the Mortgaged Properties in favour of the Agent.
22. [bookmark: _Hlk81507658]I state on behalf of the Security Provider that, other than the documents of title in relation to the Mortgaged Properties specified in Schedule II hereto, there are no other documents evidencing title of the Security Provider in the Mortgaged Properties and the Security Provider has not retained the originals of any such document of title to the Mortgaged Properties. I further undertake that any additional documents, evidences, and writings relating to the Mortgaged Properties which may, from time to time, be received by or be in the control, power or possession of the Security Provider or any agent or nominee of the Security Provider will be delivered to, and deposited with, the Agent to secure the Obligations.
23. [bookmark: _Hlk81507602]I also agree and undertake on behalf of the Security Provider to file with the relevant Registrar of Companies, the relevant CHG form within [●] ([●]) days from the date hereof and perfect the Security Interest created on the Mortgaged Properties so that the Agent has [first/ second] ranking Security Interest in respect of the Mortgaged Properties.
24. [bookmark: _Hlk81507316]I, on behalf of the Security Provider, declare that the Security Provider has undertaken and covenanted to bear and discharge: (a) all stamp duty, registration fees and any other fees whatsoever, payable at any time in connection with the Security Interest in respect of the Mortgaged Properties; and (b) all costs, charges and expenses incurred by the Agent in the event of any litigation or in defending the title of the Security Provider in respect to the Mortgaged Properties or any part thereof.
25. [bookmark: _Hlk81507638]I confirm and undertake that the Security Provider shall take all necessary actions and provide necessary assistance to the Agent and ensure that the Security Interest created hereunder is filed/registered with the CERSAI, forthwith upon delivery and deposit of Documents with the Agent (acting for the benefit of the Beneficiary) and in no event later than 1 (one) day from the aforesaid deposit and delivery.
26. [bookmark: _Hlk81507334]I, on behalf of the Security Provider, declare that the Security Provider has agreed, at all times to indemnify the Finance Parties and every receiver, attorney, manager, officers, directors, employees, agents and advisors appointed by it, against any and all liabilities and expenses incurred by them in the execution or purported execution of their powers and trusts of the Agent, or any such appointee and against all actions, proceedings, costs, claims and demands in respect of any matter or thing done or omitted to be done in anywise relating to the Mortgaged Properties secured by way of mortgage to the Agent acting for the benefit of the Finance Parties.
27. [bookmark: _Hlk81507728][bookmark: _Hlk81507707][I, on behalf of the Security Provider, hereby agree, acknowledge and undertake that:
(a) [bookmark: _Hlk81507758]in consideration of the Lenders having extended and advanced and/or agreed to extend and advance to the [Borrower], the Facility on the terms and subject to the conditions set out in the Facility Agreement and the other Financing Documents, the Security Provider shall duly and promptly discharge and/or pay the Obligations in the event the [Borrower] fails to pay the same. I, on behalf of the Security Provider, further confirm that the Security Provider has agreed to mortgage the Mortgaged Properties in order to secure the due and prompt discharge, payment, redemption and/ or repayment, as the case may be, in full of the Obligations and assure that, the Obligations, shall, without prejudice to other rights of the Lenders under the Financing Documents and inter-alia, be made good out of the sale proceeds of the Mortgaged Properties by the Agent.
(b) [bookmark: _Hlk81507765]in case any application is filed against the Security Provider under the Insolvency and Bankruptcy Code, the Security Provider shall be liable to pay to the Lenders, an amount equivalent to the value of the [Mortgaged Properties/ Obligations][footnoteRef:25], which would tantamount to a financial claim/financial debt (as defined in the Insolvency and Bankruptcy Code) against the Security Provider; and the Lenders shall have the right to file a claim under the Insolvency and Bankruptcy Code against the Security Provider as a financial creditor of the Security Provider for the value of the [Mortgaged Properties/ Obligations]. [25:  	Drafting Note: Lenders to retain either Mortgaged Properties or Obligations depending on the commercials of the transaction] 

(c) [bookmark: _Hlk81507771]notwithstanding anything to the contrary contained in the Financing Documents, the Security Provider’s obligation to pay the Obligations being secured by the Mortgaged Properties, shall be determined by reference to the amount of Obligations due under the Financing Documents without giving effect to any reductions or haircuts that may be imposed or sought to be imposed in respect of the obligations of the Security Provider or any other Obligor whether pursuant to the Insolvency and Bankruptcy Code, or any mechanism under the guidelines issued by the RBI from time to time or otherwise]
OR
28. [bookmark: _Hlk81507784][bookmark: _Hlk81512212][I, on behalf of the Security Provider, hereby agree and acknowledge that [If any action is taken by any person for the insolvency, liquidation, winding up, re-organization, of the Security Provider or any other Obligor, including the filing of any application for initiation of corporate insolvency resolution process under the Insolvency and Bankruptcy Code, then all Obligations of the Security Provider and other Obligors shall become immediately due and payable and shall be promptly paid, without the requirement of any notice or demand from any Finance Party.]][footnoteRef:26] [26:  	Drafting Note: Retain either Clause 27 or Clause 28. ] 

Capitalized terms used but not defined herein shall have the meaning set out in the New Facility Agreement.
AND I make the aforesaid declaration for and on behalf of the Security Provider solemnly and sincerely believing the same to be true and knowing full well that on the faith thereof the Lenders have granted/agreed to grant the Facility to the [Borrower], and the Agent has agreed to complete the said transaction of mortgage.

SCHEDULE I

DESCRIPTION OF THE MORTGAGED PROPERTIES[footnoteRef:27] [27:  Drafting Note: Insert the details of the Mortgaged Properties.] 

[●]

SCHEDULE II

DESCRIPTION OF DOCUMENTS[footnoteRef:28] [28:  Drafting Note: Insert the details of the title deeds.] 

[●]


Solemnly declared at [●] by [●], [●], on this _________ day of ________________, [●]



Before me
[To be notarized]
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